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(e) Content. A ‘‘Report of Use of 
Sound Recordings under Statutory Li-
cense’’ shall be identified as such by 
prominent caption or heading, and 
shall include a preexisting subscription 
service’s ‘‘Intended Playlists’’ for each 
channel and each day of the reported 
month. The ‘‘Intended Playlists’’ shall 
include a consecutive listing of every 
recording scheduled to be transmitted, 
and shall contain the following infor-
mation in the following order: 

(1) The name of the preexisting sub-
scription service or entity; 

(2) The channel; 
(3) The sound recording title; 
(4) The featured recording artist, 

group, or orchestra; 
(5) The retail album title (or, in the 

case of compilation albums created for 
commercial purposes, the name of the 
retail album identified by the pre-
existing subscription service for pur-
chase of the sound recording); 

(6) The marketing label of the com-
mercially available album or other 
product on which the sound recording 
is found; 

(7) The catalog number; 
(8) The International Standard Re-

cording Code (ISRC) embedded in the 
sound recording, where available and 
feasible; 

(9) Where available, the copyright 
owner information provided in the 
copyright notice on the retail album or 
other product (e.g., following the sym-
bol (P), that is the letter P in a circle) 
or, in the case of compilation albums 
created for commercial purposes, in 
the copyright notice for the individual 
sound recording; 

(10) The date of transmission; and 
(11) The time of transmission. 
(f) Signature. Reports of Use shall in-

clude a signed statement by the appro-
priate officer or representative of the 
preexisting subscription service attest-
ing, under penalty of perjury, that the 
information contained in the Report is 
believed to be accurate and is main-
tained by the preexisting subscription 
service in its ordinary course of busi-
ness. The signature shall be accom-
panied by the printed or typewritten 
name and title of the person signing 
the Report, and by the date of signa-
ture. 

(g) Format. Reports of Use should be 
provided on a standard machine-read-
able medium, such as diskette, optical 
disc, or magneto-optical disc, and 
should conform as closely as possible 
to the following specifications: 

(1) ASCII delimited format, using 
pipe characters as delimiter, with no 
headers or footers; 

(2) Carats should surround strings; 
(3) No carats should surround dates 

and numbers; 
(4) Dates should be indicated by: MM/ 

DD/YYYY; 
(5) Times should be based on a 24- 

hour clock: HH:MM:SS; 
(6) A carriage return should be at the 

end of each line; and 
(7) All data for one record should be 

on a single line. 
(h) Confidentiality. Copyright owners, 

their agents and Collectives shall not 
disseminate information in the Reports 
of Use to any persons not entitled to it, 
nor utilize the information for pur-
poses other than royalty collection and 
distribution, and determining compli-
ance with statutory license require-
ments, without express consent of the 
preexisting subscription service pro-
viding the Report of Use. 

(i) Documentation. All compulsory li-
censees shall, for a period of at least 
three years from the date of service or 
posting of the Report of Use, keep and 
retain a copy of the Report of Use. For 
reporting periods from February 1, 
1996, through August 31, 1998, the pre-
existing subscription service shall 
serve upon all designated Collectives 
and retain for a period of three years 
from the date of transmission reports 
of use indicating which sound record-
ings were performed and the number of 
times each recording was performed, 
but is not required to produce full Re-
ports of Use or Intended Playlists for 
those periods. 

§ 370.3 Reports of use of sound record-
ings under statutory license for 
nonsubscription transmission serv-
ices, preexisting satellite digital 
audio radio services, new subscrip-
tion services and business estab-
lishment services. 

(a) General. This section prescribes 
rules for the maintenance and delivery 
of reports of use of sound recordings 
under section 112(e) or section 114(d)(2) 
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of title 17 of the United States Code, or 
both, by nonsubscription transmission 
services, preexisting satellite digital 
audio radio services, new subscription 
services, and business establishment 
services. 

(b) Definitions. (1) Aggregate Tuning 
Hours are the total hours of program-
ming that a nonsubscription trans-
mission service, preexisting satellite 
digital audio radio service, new sub-
scription service or business establish-
ment service has transmitted during 
the reporting period identified in para-
graph (c)(3) of this section to all lis-
teners within the United States over 
the relevant channels or stations, and 
from any archived programs, that pro-
vide audio programming consisting, in 
whole or in part, of eligible non-
subscription service, preexisting sat-
ellite digital audio radio service, new 
subscription service or business estab-
lishment service transmissions, less 
the actual running time of any sound 
recordings for which the service has ob-
tained direct licenses apart from 17 
U.S.C. 114(d)(2) or which do not require 
a license under United States copy-
right law. For example, if a non-
subscription transmission service 
transmitted one hour of programming 
to 10 simultaneous listeners, the non-
subscription transmission service’s Ag-
gregate Tuning Hours would equal 10. 
If 3 minutes of that hour consisted of 
transmission of a directly licensed re-
cording, the nonsubscription trans-
mission service’s Aggregate Tuning 
Hours would equal 9 hours and 30 min-
utes. If one listener listened to the 
transmission of a nonsubscription 
transmission service for 10 hours (and 
none of the recordings transmitted dur-
ing that time was directly licensed), 
the nonsubscription transmission serv-
ice’s Aggregate Tuning Hours would 
equal 10. 

(2) An AM/FM Webcast is a trans-
mission made by an entity that trans-
mits an AM/FM broadcast signal over a 
digital communications network such 
as the Internet, regardless of whether 
the transmission is made by the broad-
caster that originates the AM/FM sig-
nal or by a third party, provided that 
such transmission meets the applicable 
requirements of the statutory license 
set forth in 17 U.S.C. 114(d)(2). 

(3) A Collective is a collection and dis-
tribution organization that is des-
ignated under one or both of the statu-
tory licenses by decision of a Copyright 
Arbitration Royalty Panel under sec-
tion 112(e)(4), section 112(e)(6), section 
114(f)(1)(B), section 114(f)(1)(C)(ii), sec-
tion 114(f)(2)(B), or section 
114(f)(2)(C)(ii), or by an order of the Li-
brarian of Congress pursuant to 17 
U.S.C. 802(f), prior to the effective date 
of the Copyright Royalty and Distribu-
tion Reform Act of 2004, or by deter-
mination of the Copyright Royalty 
Judges under section 112(e)(4), section 
112(e)(6), section 114(f)(1)(B), section 
114(f)(1)(C)(ii), section 114(f)(2)(B), or 
section 114(f)(2)(C)(ii). 

(4) A new subscription service is de-
fined in § 370.1(b)(2)(iv). 

(5) A nonsubscription transmission serv-
ice is defined in § 370.1(b)(2)(iii). 

(6) A preexisting satellite digital audio 
radio service is defined in § 370.1(b)(2)(ii). 

(7) A business establishment service is 
defined in § 370.1(b)(2)(v). 

(8) A performance is each instance in 
which any portion of a sound recording 
is publicly performed to a Listener by 
means of a digital audio transmission 
or retransmission (e.g., the delivery of 
any portion of a single track from a 
compact disc to one Listener) but ex-
cluding the following: 

(i) A performance of a sound record-
ing that does not require a license (e.g., 
the sound recording is not copy-
righted); 

(ii) A performance of a sound record-
ing for which the service has pre-
viously obtained a license from the 
Copyright Owner of such sound record-
ing; and 

(iii) An incidental performance that 
both: 

(A) Makes no more than incidental 
use of sound recordings including, but 
not limited to, brief musical transi-
tions in and out of commercials or pro-
gram segments, brief performances 
during news, talk and sports program-
ming, brief background performances 
during disk jockey announcements, 
brief performances during commercials 
of sixty seconds or less in duration, or 
brief performances during sporting or 
other public events and 

(B) Other than ambient music that is 
background at a public event, does not 
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contain an entire sound recording and 
does not feature a particular sound re-
cording of more than thirty seconds (as 
in the case of a sound recording used as 
a theme song). 

(9) Play frequency is the number of 
times a sound recording is publicly per-
formed by a Service during the rel-
evant period, without respect to the 
number of listeners receiving the sound 
recording. If a particular sound record-
ing is transmitted to listeners on a par-
ticular channel or program only once 
during the two-week reporting period, 
then the play frequency is one. If the 
sound recording is transmitted 10 times 
during the two-week reporting period, 
then the play frequency is 10. 

(10) A Report of Use is a report re-
quired under this section to be pro-
vided by a nonsubscription trans-
mission service and new subscription 
service that is transmitting sound re-
cordings pursuant to the statutory li-
cense set forth in section 114(d)(2) of 
title 17 of the United States Code or 
making ephemeral phonorecords of 
sound recordings pursuant to the statu-
tory license set forth in section 112(e) 
of title 17 of the United States Code, or 
both. 

(c) Report of Use—(1) Separate reports 
not required. A nonsubscription trans-
mission service, preexisting satellite 
digital audio radio service or a new 
subscription service that transmits 
sound recordings pursuant to the statu-
tory license set forth in section 
114(d)(2) of title 17 of the United States 
Code and makes ephemeral 
phonorecords of sound recordings pur-
suant to the statutory license set forth 
in section 112(e) of title 17 of the 
United States Code need not maintain 
a separate Report of Use for each stat-
utory license during the relevant re-
porting periods. 

(2) Content. For a nonsubscription 
transmission service, preexisting sat-
ellite digital audio radio service, new 
subscription service or business estab-
lishment service that transmits sound 
recordings pursuant to the statutory 
license set forth in section 114(d)(2) of 
title 17 of the United States Code, or 
the statutory license set forth in sec-
tion 112(e) of title 17 of the United 
States Code, or both, each Report of 
Use shall contain the following infor-

mation, in the following order, for each 
sound recording transmitted during the 
reporting periods identified in para-
graph (c)(3) of this section: 

(i) The name of the nonsubscription 
transmission service, preexisting sat-
ellite digital audio radio service, new 
subscription service or business estab-
lishment service making the trans-
missions, including the name of the en-
tity filing the Report of Use, if dif-
ferent; 

(ii) The category transmission code 
for the category of transmission oper-
ated by the nonsubscription trans-
mission service, preexisting satellite 
digital audio radio service, new sub-
scription service or business establish-
ment service: 

(A) For eligible nonsubscription 
transmissions other than broadcast si-
mulcasts and transmissions of non- 
music programming; 

(B) For eligible nonsubscription 
transmissions of broadcast simulcast 
programming not reasonably classified 
as news, talk, sports or business pro-
gramming; 

(C) For eligible nonsubscription 
transmissions of non-music program-
ming reasonably classified as news, 
talk, sports or business programming; 

(D) For eligible nonsubscription 
transmissions by a non-Corporation for 
Public Broadcasting noncommercial 
broadcaster making transmissions cov-
ered by §§ 261.3(a)(2)(i) and (ii) of this 
title; 

(E) For eligible nonsubscription 
transmissions by a non-Corporation for 
Public Broadcasting noncommercial 
broadcaster making transmissions cov-
ered by § 261.3(a)(2)(iii) of this title; 

(F) For eligible nonsubscription 
transmissions by a small webcaster op-
erating under an agreement published 
in the FEDERAL REGISTER pursuant to 
the Small Webcaster Settlement Act; 

(G) For eligible nonsubscription 
transmissions by a noncommercial 
broadcaster operating under an agree-
ment published in the FEDERAL REG-
ISTER pursuant to the Small Webcaster 
Settlement Act; 

(H) For transmissions other than 
broadcast simulcasts and trans-
missions of non-music programming 
made by an eligible new subscription 
service; 
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(I) For transmissions of broadcast si-
mulcast programming not reasonably 
classified as news, talk, sports or busi-
ness programming made by an eligible 
new subscription service; 

(J) For transmissions of non-music 
programming reasonably classified as 
news, talk, sports or business program-
ming made by an eligible new subscrip-
tion service; and 

(K) For eligible transmissions by a 
business establishment service making 
ephemeral recordings; 

(iii) The featured artist; 
(iv) The sound recording title; 
(v) The International Standard Re-

cording Code (ISRC) or, alternatively 
to the ISRC, the 

(A) Album title; and 
(B) Marketing label; 
(vi) The actual total performances of 

the sound recording during the report-
ing period or, alternatively, the 

(A) Aggregate Tuning Hours; 
(B) Channel or program name; and 
(C) Play frequency. 
(3) Reporting period. A Report of Use 

shall be prepared for a two-week period 
(two periods of 7 consecutive days) for 
each calendar quarter of the year. The 
two weeks need not be consecutive, but 
both weeks must be completely within 
the calendar quarter. 

(4) Signature. Reports of Use shall in-
clude a signed statement by the appro-
priate officer or representative of the 
service attesting, under penalty of per-
jury, that the information contained in 
the Report is believed to be accurate 
and is maintained by the service in its 
ordinary course of business. The signa-
ture shall be accompanied by the print-
ed or typewritten name and the title of 
the person signing the Report, and by 
the date of the signature. 

(5) Confidentiality. Copyright owners, 
their agents and Collectives shall not 
disseminate information in the Reports 
of Use to any persons not entitled to it, 
nor utilize the information for pur-
poses other than royalty collection and 
distribution, without consent of the 
service providing the Report of Use. 

(6) Documentation. A Service shall, for 
a period of at least three years from 
the date of service or posting of a Re-
port of Use, keep and retain a copy of 
the Report of Use. 

(d) Format and delivery—(1) Electronic 
format only. Reports of use must be 
maintained and delivered in electronic 
format only, as prescribed in para-
graphs (d)(2) through (8) of this section. 
A hard copy report of use is not per-
missible. 

(2) ASCII text file delivery; facilitation 
by provision of spreadsheet templates. All 
report of use data files must be deliv-
ered in ASCII format. However, to fa-
cilitate such delivery, SoundExchange 
shall post and maintain on its Internet 
Web site a template for creating a re-
port of use using Microsoft’s Excel 
spreadsheet and Corel’s Quattro Pro 
spreadsheet and instruction on how to 
convert such spreadsheets to ASCII 
text files that conform to the format 
specifications set forth below. Further, 
technical support and cost associated 
with the use of spreadsheets is the re-
sponsibility of the service submitting 
the report of use. 

(3) Delivery mechanism. The data con-
tained in a report of use may be deliv-
ered by File Transfer Protocol (FTP), 
e-mail, CD-ROM, or floppy diskette ac-
cording to the following specifications: 

(i) A service delivering a report of 
use via FTP must obtain a username, 
password and delivery instructions 
from SoundExchange. SoundExchange 
shall, by no later than December 5, 
2006, post on a publicly available por-
tion of its Web site instructions for ap-
plying for a username, password and 
delivery instructions. SoundExchange 
shall have 15 days from date of request 
to respond with a username, password 
and delivery instructions. 

(ii) A service delivering a report of 
use via e-mail shall append the report 
as an attachment to the e-mail. The 
main body of the e-mail shall identify: 

(A) The full name and address of the 
service; 

(B) The contact person’s name, tele-
phone number and e-mail address; 

(C) The start and end date of the re-
porting period; 

(D) The number of rows in the data 
file. If the report of use is a file using 
headers, counting of the rows should 
begin with row 15. If the report of use 
is a file without headers, counting of 
the rows should begin with row 1; and 

(E) The name of the file attached. 
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(iii) A service delivering a report of 
use via CD-ROM must compress the re-
porting data to fit onto a single CD- 
ROM per reporting period. Each CD- 
ROM shall be submitted with a cover 
letter identifying: 

(A) The full name and address of the 
service; 

(B) The contact person’s name, tele-
phone number and e-mail address; 

(C) The start and end date of the re-
porting period; 

(D) The number of rows in the data 
file. If the report of use is a file using 
headers, counting of the rows should 
begin with row 15. If the report of use 
is a file without headers, counting of 
the rows should begin with row 1; and 

(E) The name of the file attached. 
(iv) A service delivering a report of 

use via floppy diskette must compress 
the reporting data to fit onto a single 
floppy diskette per reporting period. 
Each floppy diskette must measure 3.5 
inches in diameter and be formatted 
using MS/DOS. Each floppy diskette 
shall be submitted with a cover letter 
identifying: 

(A) The full name and address of the 
service; 

(B) The contact person’s name, tele-
phone number and e-mail address; 

(C) The start and end date of the re-
porting period; 

(D) The number of rows in the data 
file. If the report of use is a file using 
headers, counting of the rows should 
begin with row 15. If the report of use 
is a file without headers, the counting 
of the rows should begin with row 1; 
and 

(E) The name of the file attached. 
(4) Delivery address. Reports of use 

shall be delivered to SoundExchange at 
the following address: SoundExchange, 
Inc., 1330 Connecticut Avenue, NW., 
#330, Washington, DC 20036; (Phone) 
(202) 828–0120; (Facsimile) (202) 833–2141; 
(E-mail) info@soundexchange.com. 
SoundExchange shall forward elec-
tronic copies of these reports of use to 
all other collectives defined in this sec-
tion. 

(5) File naming. Each data file con-
tained in a report of use must be given 
a name by the service followed by the 
start and end date of the reporting pe-
riod. The start and end date must be 
separated by a dash and in the format 

of day, month and year (YYYYMMDD). 
Each file name must end with the file 
type extension of ‘‘.txt’’. (Example: 
AcmeMusicCo20050101–20050331.txt). 

(6) File type and compression. (i) All 
data files must be in ASCII format. 

(ii) A report of use must be com-
pressed in one of the following zipped 
formats: 

(A) .zip—generated using utilities 
such as WinZip and/or UNIX zip com-
mand; 

(B) .Z—generated using UNIX com-
press command; or 

(C) .gz—generated using UNIX gzip 
command. 

Zipped files shall be named in the 
same fashion as described in paragraph 
(d)(5) of this section, except that such 
zipped files shall use the applicable file 
extension compression name described 
in this paragraph (d)(6). 

(7) Files with headers. (i) If a service 
elects to submit files with headers, the 
following elements, in order, must oc-
cupy the first 14 rows of a report of use: 

(A) Name of service; 
(B) Name of contact person; 
(C) Street address of the service; 
(D) City, state and zip code of the 

service; 
(E) Telephone number of the contact 

person; 
(F) E-mail address of the contact per-

son; 
(G) Start of the reporting period 

(YYYYMMDD); 
(H) End of the reporting period 

(YYYYMMDD); 
(I) Report generation date 

(YYYYMMDD); 
(J) Number of rows in data file, be-

ginning with 15th row; 
(K) Text indicator character; 
(L) Field delimiter character; 
(M) Blank line; and 
(N) Report headers (Featured Artist, 

Sound Recording Title, etc.). 
(ii) Each of the rows described in 

paragraphs (d)(7)(i)(A) through (F) of 
this section must not exceed 255 alpha-
numeric characters. Each of the rows 
described in paragraphs (d)(7)(i)(G) 
through (I) of this section should not 
exceed eight alphanumeric characters. 

(iii) Data text fields, as required by 
paragraph (c) of this section, begin on 
row 15 of a report of use with headers. 
A carriage return must be at the end of 
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each row thereafter. Abbreviations 
within data fields are not permitted. 

(iv) The text indicator character 
must be unique and must never be 
found in the report’s data content. 

(v) The field delimiter character 
must be unique and must never be 
found in the report’s data content. 
Delimiters must be used even when cer-
tain elements are not being reported; 
in such case, the service must denote 
the blank data field with a delimiter in 
the order in which it would have ap-
peared. 

(8) Files without headers. If a service 
elects to submit files without headers, 
the following format requirements 
must be met: 

(i) ASCII delimited format, using 
pipe (|) characters as delimiters, with 
no headers or footers; 

(ii) Carats (∧) should surround 
strings; 

(iii) No carats (∧) should surround 
dates and numbers; 

(iv) A carriage return must be at the 
end of each line; 

(v) All data for one record must be on 
a single line; and 

(vi) Abbreviations within data fields 
are not permitted. 

§ 370.4 Reports of use of sound record-
ings under statutory license prior 
to April 1, 2004. 

(a) General. This section prescribes 
the rules which govern reports of use of 
sound recordings by nonsubscription 
transmission services, preexisting sat-
ellite digital audio radio services, new 
subscription services, and business es-
tablishment services under section 
112(e) or section 114(d)(2) of title 17 of 
the United States Code, or both, for the 
period from October 28, 1998, through 
March 31, 2004. 

(b) Reports of use. Reports of use filed 
by preexisting subscription services for 
transmissions made under 17 U.S.C. 
114(f) pursuant to § 370.2 for use of 
sound recordings under section 112(e) 
or section 114(d)(2) of title 17 of the 
United States Code, or both, for the pe-
riod October 28, 1998, through March 31, 
2004, shall serve as the reports of use 
for nonsubscription transmission serv-
ices, preexisting satellite digital audio 
radio services, new subscription serv-
ices, and business establishment serv-

ices for their use of sound recordings 
under section 112(e) or section 114(d)(2) 
of title 17 of the United States Code, or 
both, for the period from October 28, 
1998, through March 31, 2004. 

(c) Royalty Logic Inc. If, in accord-
ance with § 261.4(c) of this title, any 
Copyright Owners or Performers have 
provided timely notice to 
SoundExchange of an election to re-
ceive royalties from Royalty Logic, 
Inc. (RLI) as a Designated Agent for 
the period October 28, 1998, through De-
cember 31, 2002, or any portion thereof, 
SoundExchange shall provide to RLI 
copies of the Reports of Use described 
in paragraph (b) of this section for that 
period or the applicable portion there-
of. 

§ 370.5 Designated collection and dis-
tribution organizations for reports 
of use of sound recordings under 
statutory license. 

(a) General. This section prescribes 
rules under which reports of use shall 
be collected and distributed under sec-
tion 114(f) of title 17 of the United 
States Code, and under which reports 
of such use shall be kept and made 
available. 

(b) Definitions. (1) A Collective is a col-
lection and distribution organization 
that is designated under the statutory 
license by decision of a Copyright Arbi-
tration Royalty Panel under section 
114(f)(1)(B) or section 114(f)(1)(C)(ii), or 
by an order of the Librarian of Con-
gress pursuant to 17 U.S.C. 802(f), prior 
to the effective date of the Copyright 
Royalty and Distribution Reform Act 
of 2004, or by determination of the 
Copyright Royalty Judges under sec-
tion 114(f)(1)(B) or section 
114(f)(1)(C)(ii). 

(2) A Service is an entity engaged in 
the digital transmission of sound re-
cordings pursuant to section 114(f) of 
title 17 of the United States Code. 

(c) Notice of Designation as Collective 
under Statutory License. A Collective 
shall file with the Licensing Division 
of the Copyright Office and post and 
make available online a ‘‘Notice of 
Designation as Collective under Statu-
tory License,’’ which shall be identified 
as such by prominent caption or head-
ing, and shall contain the following in-
formation: 

VerDate Aug<31>2005 08:22 Aug 14, 2008 Jkt 214138 PO 00000 Frm 00736 Fmt 8010 Sfmt 8010 Y:\SGML\214138.XXX 214138rf
re

de
ric

k 
on

 P
R

O
D

1P
C

67
 w

ith
 C

F
R


